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CommonwealthEdisonCompany ) pollution Control Board

Petitioner, )
)
) PCBNo. 04-215

v. ) (TradeSecretAppeal)
)

Illinois EnvironmentalProtectionAgency, )
Respondent )

)

COMMONWEALTH EDISON COMPANY’S RESPONSETO THE SIERRA
CLUB’S MOTION FOR INTERVENTION

Pursuantto 35 Ill. Admin. Code § 101.500,CommonwealthEdison

Company(hereinafter,“CornEd”) respectfullysubmitsits Responseto theSierraClub’s

Motion for Intervention(“MO!”) in theabove-referencedproceedingandstatesas

follows:

1. On January30, 2004, CornEdsubmittedfinal responsesto a CleanAir

Act § 114 InformationRequestissuedby theUnited StatesEnvironmentalProtection

Agency(“USEPA”). At USEPA’ssuggestion,CornEdsubmittedacourtesycopyof

thefinal responsesandattachmentsto theIllinois EnvironmentalProtectionAgency

(“IEPA”). Includedin CornEd’sfinal responsesweretradesecretsandconfidential

businessinformationrelatingto six coal-fired generatingstationsformerlyownedby

CornEd(collectivelyreferredto as“Confidential Articles”).

2. OnMarch 11, 2004, in responseto arequestby theIEPA, CornEd

submitteda statementofjustification explainingwhy theConfidentialArticlesare

tradesecretsand mustbeprotectedpursuantto 35 Ill. Admin. CodePart 130.
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3. On April 28, 2004, CornEdreceiveda letterfrom theIEPAvia U.S.

mail denyingtradesecretprotectionfor all ofCornEd’sConfidentialArticles except

for certainwork ordernumbersincludedwithin theConfidentialArticles.

4. On June2, 2004, CornEdsubmittedaPetitionfor Review ofthe

IEPA’s DenialofTradeSecretProtection. On June17, 2004,theIllinois Pollution

ControlBoard(the“Board”) acceptedCornEd’spetition for hearing. (BoardOrder,

PCB04-215,6/17/04). Theonly issuebeforetheBoardatthis time is whetherthe

ConfidentialArticlessubmittedaretradesecretsexemptfrom public inspectionunder

theIllinois EnvironmentalProtectionAct (“the Act”) (415ILCS § 5/1 et; seq).

5. If theBoardfinds thattheConfidentialArticles submittedby CornEd

aretradesecrets,thentheIEPA is requiredby law to withholdthoseConfidential

Articles from public inspection. 415 ILCS §~5/7(a)(i), 5/7(a)(iv), 5/7.1(a); 5 ILCS §

140/7(a)(g). TheAct doesnot providefor thediscretionaryreleaseof tradesecrets.

415 ILCS §~5/7(a)(i),5/7(a)(iv), 5/7.1(a).

6. In its June17, 2004order,theBoard indicatedthat pursuantto 35 Ill.

Admin. Code§ 130.214(a), hearingswill be basedexclusivelyon therecordbefore

theIEPA atthetime thatit issuedits tradesecretdetermination.(BoardOrder,PCB

04-215, 6/17/04). Also, theBoardruled that all hearingsin this proceedingareto be

held in cameraandthat thedocumentsidentifiedby CornEdastradesecretswill be

“segregatedandhandledto avoidunauthorizeddisclosure.”Id.

7. OnJune21, 2004,the SierraClub filed a Motion to Intervenein this

proceeding. TheSierraClub indicatedthat on oraboutFebruary12, 2004, it

submittedaFreedomofInformation Act (“FOIA”) Requestto theIEPA seeking
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disclosureofall documentssubmittedby CornEdon January30, 2004. (SierraClub

MOI, ¶ 1). TheSierraClubfurtherassertedthat becauseit submittedtheFOIA

requestfor theseConfidentialArticles, it would be adverselyaffectedand materially

prejudicedif theBoardfinds that CornEd’ssubmissionsaretradesecrets. (Id. at¶

11).

8. TheBoardmay allow a personto intervenein aproceedingif: 1)

“[t]he personhasa conditional statutoryright to intervenein theproceeding,”2) he or

shewill bemateriallyprejudicedabsentintervention,or 3) he or shemaybe

adverselyaffectedby afinal Boardorder. 35 Ill. Admin. Code§ 101.402(d). The

Boardwill considerthefollowing factorsin determiningwhetherto permit a person

to intervene: 1) timelinessofthemotion, and2) “whetherthe interventionwill

unduly delayor materiallyprejudicetheproceedingorotherwiseinterferewith an

orderlyor efficientproceeding.” 35 Ill. Admin. Code § 101.402(b).

9. TheSierraClub doesnot have,andhasnot allegedthat it has,a

statutoryrightto intervenein this tradesecretappeal.

10. TheSierraClub will not be materiallyprejudicedif it is not allowedto

intervenein this proceeding. Theonly issuein thisproceedingis whetherthe

ConfidentialArticlesconstitutetradesecrets.This is a factualanalysisto which

SierraClub hasno relevantinput. BecausetheSierraClub’s participationin this

proceedingwould haveno bearingon its outcome,theSierraClub cannotbe

“prejudiced” in any capacityby exclusionfrom this proceeding.

11. TheSierraClub’s interestsin accessto theConfidentialArticlesare

not affectedin any way by whetherit is allowedto intervenein this proceeding
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becausetheBoardreviewstradesecretappealsbasedon therecordbeforetheJEPA

at thetime ofits decision. Theinquiry is not two-tiered. Thatis, theBoarddoesnot

haveto first determinethattheConfidentialArticles aretradesecretsandthen

determinewhethertheymaybe disclosed. If theBoarddeterminesthat the

ConfidentialArticlesaretradesecretsthentheycannotbe disclosedandtheSierra

Club hasno legal interestwhatsoeverin theConfidentialArticles. Therefore,any

“adverseaffect” that the SierraClub couldpotentiallysuffercannotbe alleviatedby

theSierraClub’s participationin this proceeding.The SierraClub’s interestsin

CornEd’ssubmissionsare,asa legal matter,completelyindependentoftheBoard’s

tradesecretdetermination.

12. Further,the interventionoftheSierraClub wouldunduly delaythe

proceedingandinterferewith its orderandefficiency. TheSierraClubdid not

compiletherecordreviewedby the IEPA andthereforehasnothingto contribute

which will reveal thedecision-makingprocessoftheJEPAor CornEd’s practices.

Further,theBoardhasorderedthattheproceedingsshould be heldin cameraandthat

thesubmissionsmadeby CornEdcannotbe revealedwhile thismatteris pending.

(BoardOrder,PCB04-215, 6/17/04). The involvementof theSierraClub would

complicatethehearingbecausenumeroussafeguardsandprocedureswould haveto

be employedto protecttheConfidentialArticles from disclosureto the SierraClub.

13. Underthesecircumstances,theonly assistancethat theSierraClub

could offer this proceedingis legalargument,assumingthatany legal issuesarise.

Legal argumentscanbe advancedmoreefficiently by thefiling of an amicuscuriae

brief.

4



14. The“public interest”doesnot in anywaymaketheSierraClub’s

participationin theproceedingmorerelevant. TheSierraClub doesnot needto

intervenein this proceedingto create“a recordofthepublic’s interestin having

accessto information” (SierraClubMO!, ¶ 18), asthat recordwascreatedwhenit

submittedits FOIA requestto theIEPA. The Illinois AttorneyGeneral’andJEPAare

responsiblefor representingthepublic interest,andtherefore,thepublic’s “interests”

would not be enhancedby the inclusion oftheSierraClub in theproceeding.

Further,thepublic’s interestin the informationis not relevantto theBoard’s

determinationofwhetherthe informationareCornEd’stradesecrets,theonly issue

beforetheBoardatthis time.

15. If the Boarddeterminesthat theSierraClubshouldbe allowedto

intervenein this tradesecretappeal,therestrictionson the SierraClub’s participation

proposedby theIllinois AttorneyGeneralwould needto be enhancedto protect

CornEd’stradesecrets.For instance,theIllinois AttorneyGeneralhasproposedthat

the SierraClub shallbe barredfrom servingdiscovery,interrogatoriesandrequeststo

admit andbe barredfrom conductingany depositions.However,theserestrictionsare

insufficientto protectCornEd’sinterestsin its confidentialbusinessinformationand

tradesecrets.Dueto theconfidentialnatureof theinformationthatis atissue,the

SierraClub would also needto be barredfrom accessto answersto discovery,

interrogatoriesandrequeststo admit that addresstheConfidentialArticles,andbarred

1 As ofthe dateoffiling ofthis Response,CornEdhasnotbeenservedwith any pleadings
or appearancesfrom theoffice oftheIllinois AttorneyGeneral. Upon informationand
belief, theIllinois AttorneyGeneralhasfiled an appearancein thismatterandaresponse
to theSierraClub’s motion. By its acknowledgementoffilings by theIllinois Attorney
General,CornEdin no way waivesits right to properservice,orany otherrightsto which
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from beingpresentduring anydepositionorhearingat whichtheConfidential

Articleswill be discussed.

16. Forthereasonsstatedabove,the SierraClub hasfailed to demonstrate

that it should be allowedto intervenein theproceedingat issue. Evensubjectto the

restrictionsproposedby theIllinois AttorneyGeneral,which areinsufficientand

would requireenhancement,any marginalbenefitoftheSierraClub’s participation

will be outweighedby the inconvenience,increasedcostsanddisruptioncausedto the

partiesand to theBoard.

WHEREFORE,CommonwealthEdisonCompanyrespectfullyrequests

that theIllinois Pollution ControlBoardenteranorderdenyingtheSierraClub’s Motion

to Intervenein the proceedingherein.

Respectfullysubmitted,

COMMONWEALTH EDISONCOMPANY

By: t)~~~(/7 ,/
ByrAF. Taylor / //

ChanteD.Spann
SIDLEY AUSTIN BROWN& WOOD LLP
Bank OnePlaza
10 S. Dearborn
Chicago,Illinois 60603
(312)853-7000

it is entitledasaresultof failure ofproperserviceby theIllinois AttorneyGeneral.
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BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

CERTIFICATE OF SERVICE

PCBNo. 04-215
(TradeSecretAppeal)

I, theundersigned,certify that I haveservedtheattachedNoticeofFiling and
ResponseofCommonwealthEdisonCompanyto theSierraClub’s Motion for Intervention,by
U.S. mail on this7th day ofJuly, 2004uponthefollowing persons:

Ann Alexander
AssistantAttorneyGeneraland
EnvironmentalCounsel
188 WestRandolphStreet
Suite2000
Chicago,Ii. 60601

BradHalloran
HearingOfficer
Illinois Pollution ControlBoard
100 WestRandolph
Suite11-500
Chicago,Ii. 60601

Keith Harley
ChicagoLegal Clinic, Inc.
205 WestMonroe,

4
th Floor

Chicago,Illinois 60606

DorothyGunn,Clerk
Illinois Pollution ControlBoard
100 WestRandolph
Suite 11-500
Chicago,Illinois 60601

ChantdD. Spann

CommonwealthEdisonCompany )
Petitioner, )

)
)

• v. )
)

Illinois EnvironmentalProtectionAgency, )
Respondent )


